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WISCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701-2536
Telephone (608) 266-1304
Fax (608) 2663830

DATE: October 28, 1997
TO: REPRESENTATIVES SCOTT JENSEN AND BONNIE LADWIG
FROM: David J. Stute, Director

SUBJECT: Constitutionality of Extending 1997 Assembly Bill 463 to Unborn Children
From the Point of Conception .

This memorandum, prepared at your request, discusses the constitutional implications
under Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705 (1973), and Planned Parenthood v. Casey, 505
U.S. 833, 112 S. Ct. 2791 (1992), of a proposed amendment to 1997 Assembly Bill 463 that, as
explained below, would extend the Bill’s applicability to all stages of pregnancy. This memoran-
dum concludes that the constitutionality of such an amendment is highly doubtful.

A. 1997 ASSEMBLY BILL 463

1997 Assembly Bill 463, relating to unborn children who are at substantial risk of serious
physical injury due to the habitual lack of self-control of their expectant mothers in the use of
alcohol beverages, controlled substances or controlled substances analogs, exhibited to a severe
degree, was introduced by Representative Ladwig and others; cosponsored by Senator Huelsman
and others, on July 31, 1997. Assembly Substitute Amendment 1 to 1997 Assembly Bill 463
was introduced by Representatives Ladwig and Huebsch on October 17, 1997. The Bill, hereaf-
ter referred to as “the Substitute Amendment,” will receive a public hearing before the Assembly
Committee on Children and Families on October 30, 1997.

The Substitute Amendment modifies and applies the provisions of the Children’s Code
(Ch. 48, Stats.) to unborn children in need of protection or services and their expectant mothers.
Briefly, the Substitute Amendment expands current law to provide that expectant mothers may
be taken into custody and subjected to various dispositions under the Children’s Code if a
showing satisfactory to a judge is made that, due to the expectant mother’s habitual act of
self-control in the use of alcohol beverages, controlled substances or controlled substances
analogs, exhibited to a severe degree, there is a substantial risk that the physical health of the
unborn child, and of the child when born, will be seriously affected or endangered unless the
expectant mother is taken into custody. Further, a number of the possible dispositions involve
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placing the expectant mother in various types of continuing physical custody, presumably in
some cases up to the point of delivery of the child.

The Bill and the Substitute Amendment respond to the Wisconsin Supreme Court’s
conclusion in Angela M. W. v. Kruzicki, No. 95-2480-W (1997 Wis. LEXIS 39, at *30), that “the
legislature is in a better position than the courts to gather, weigh and reconcile the competing
policy proposals addressed” when taking up issues related to the physical confinement of a
pregnant woman for the benefit of her unborn child.

The Substitute Amendment defines “unborn child” as an unborn human who is at that
stage of fetal development when there is reasonable likelihood of sustained survival outside of
the womb, with or without artificial support. It has been proposed to amend the Substitute
Amendment by replacing this definition of unborn child with a definition that “unborn child”
means a human being from the time of fertilization to the time of birth. You have asked about
the constitutional implications of such an amendment, which would extend the sweep of the
Substitute Amendment to pregnant women at every stage of their pregnancy.

-

B. DI SION

The fundamental issue in Roe v. Wade and its progeny is the extent to which the state, in
respect to its recognized important and legitimate interest in protecting the potentiality of human
life, may interfere with the constitutional right of the mother to be free from intrusion. This
right, discussed in terms of personal privacy, is derived from the due process-liberty interest
guaranteed by the Fourteenth Amendment to the U.S. Constitution. In Roe, the U.S. Supreme
Court balanced these two competing rights by deciding that the state’s interest reaches a “‘com-
pelling state interest” at some point. As the U.S. Supreme Court said in Roe “. . . it is reasonable
and appropriate for a state to decide that at some point in time another interest, that the health of
the mother or that of potential human life, becomes significantly involved. The woman’s
privacy is no longer sole and any right of privacy she possesses must be measured accordingly.”
[Roe at U.S. 159.] In Roe, with respect to the state’s interest in the health of the mother, the
Court found the compelling point to arise at approximately the end of the first trimester. Before
that stage of pregnancy, the state is without power to intervene. With respect to the state’s
interest in potential human life, the Court found the “compelling” point to be at viability,
because the fetus then presumably had the capability of meaningful life outside of the mother’s

womb.

In Casey, the Court modified Roe by concluding that not all state regulation must be
deemed unwarranted. The Court adopted an “undue burden” standard as the appropriate means
of reconciling the state’s interest in potential life with the woman’s constitutionally protected
liberty interest. In Casey, the Court found that, in the abortion context, the state may enact rules
and regulations designed to encourage pregnant women {0 know that there are “philosophic and
social arguments of great weight that can be brought to bear in favor of continuing the preg-
nancy to full term,” so long as they do not constitute an “undue burden.” However, the Court
explicitly did not disturb the central holding of Roe, that the state may not prohibit a woman
from making a decision to terminate her pregnancy before viability.
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Extending the reasoning of these two cases to the Substitute Amendment, as it is pro-
posed to be amended, requires a balancing of the state’s interest in unborn human life against the
mother’s absolute right, prior to viability, to make all decisions concerning that pregnancy. In
the abortion context, the issue is whether the state may interfere, before viability, in the mother’s
decision to continue or not continue her pregnancy. In the situation addressed by the proposed
amendment to the Substitute Amendment, the issue is whether, prior to viability, the state’s
interest in unborn human life is such as to effectively regulate specific conduct, under threat of
loss of physical liberty by application of provisions of the Children’s Code.

It appears unlikely that a court would hold that the state’s interest in unborn human life
is sufficient to justify the burden placed on the mother to conform her previability behavior and
actions to that implicitly required by the Substitute Amendment, under pain of deprivation of
personal liberty. If the liberty and privacy interests acknowledged and protected in Roe v. Wade
and subsequent cases are to have any meaning, there must be a point at which the mother’s
interests, vis-a-vis the state’s, are relatively absolute; that is, the mother’s conduct, up to and
including the termination of the pregnancy, is none of the state’s business.

Within the abortion context, that point exists up until viability is attained. As the
pregnancy continues, and the unborn child reaches the point of fetal development at which there
is a reasonable likelihood of sustained survival outside of the womb (the test of the Substitute
Amendment), the state’s interest in an unborn life may become sufficient to constitutionally
justify the imposition of the potential loss of physical liberty resulting from application of the
requirements of the Children’s Code to the actions and conduct of the expectant mother.
However, it is difficult to perceive how, as proposed by the amendment, that interest of the state
can extend back in the gestational process to the point of conception. The application of the
provisions of the Substitute Amendment, and their implied regulation of the actions and conduct
of an expectant mother, prior to viability, appears to impose an undue burden on the woman in

contravention of Casey.

Please feel free to contact me at the Legislative Council Staff offices for further comment
on this question.

DJS:lah:wu;lah
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The Pourth Amendment to the Constitution says, The right of
the people to be secure in their person's, houses, papers,
and effects, against UNRRASONABLE SRARCHBS AND SEIZURES,
shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and
particularly describing the place to be search, and the

persons or things to be seized.

Substantive Due Process-(an essential part or comstituent ox
relating to what is essential) is doctrine on clauses of the
Fifth and PFourteenth Amendment to.the Constitution requiring
Legislation to be fair and reasonable in content as well as
in application. The essence of due process is protection from

arbitrary and unreasonable action.

In the early 13%80's the Regan-Bush *"war-on-drugs" took a new
strategy toward pregnant addicted substance abusers (Paltrow
1990; Daniels 199%3; Kandall 1996). This unprecedented
strategy called for the prosacuticn cf pregnant addicts

under the State Criminal statutes involving child
endangerment, Sssault with a deadly weapon, and the delivery
of a controlled substance to a minor (Kandall 1996). Kandall
continues to say, "These statutes were not intended

to apply to these particular situations:" but by September
1994 over two hundred women, in twenty-four states, had been
prosecuted for drug-related use during pregnancy. The
rpunitive® approcach a2rose at a2 time when two highly
controversial issues were in the forefront: focus on the “war
on drugs"” and "women's reproductive optiomns". So, do they

1



B R

TR IGRIN T OISR R K HREX RSN A

B

TR TN AR ST RID TR IR T R VB T Yk e Smeeet e

s

B

Rt &S

............. I R VWY o g o [ofA15T S

deal with both issues? No they don't, they put them tdgedher
and have a tighter control on a woman's reproductive organs,
and by jailing her if she doesn't do what the State says sﬁe
should. The State says drugs are illegal, you will be
arrested, punigshed by the criminal courts and the family
court will take your child upen birth, if you are a pregnamt

active addiet.

This :orm of punishment had been discussed at length, looking
at the potential cutcome of this process: arrest versus
treatment. Would it in-fact do what this law was set out

to do, protect the fstus? Major health organizatione were
against this form of prosecution, fearing the ultimate |
cutcome, where women would be staying away from drug
treatment/pre-natal care. Many States proceeded to prosecute

pregnant addictss, even with a Public Health warning,

The *Fourth Amendment to the Constitution guarantaes, "The
right of'the pecple to be secure in their persons, houses,
papers, and effects against unreasonable searches and '
seizures”: Bven when this right conflicts with another's
right to life itself. The courts have been extremely
reluctant to violate this basic liberal principle as stated
in Daniels book. hcccrding to Daniels, "Thirty -six casei of
forced medical treatment on pregnant non-drug using women
have been reported in the cocurts from twenty-six States".

Danials stated, "Daspite this case ruling, thirty-five

of the forty-six States that currently have living-will laws,
reatrict Women's Right to die when they are both severely ill

2
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and pregnant: and twenty states have disqualified without -
exception pregnant women the right to die, as soon as they

become pregnant, even if they have a fully executed living

will"® (Daniels, 1996).

Legal research shows since 13985 there have been at least 187
documented cases of criminal prosecution of women who used:
illicit drugs or alcohol during pregnancy (Daniels, 19986).
Many orgahizationa have stated publicly they are against
this, reascn number one, it keeps women away from medical -
care at a time when they need it most for both themselves and
their child. The American Medical Association, The American
Public Health Association, The American Society of Addictibu
Medicine, The March of Dimes and the National Right-to-Life
all saw what the courts, legislatures, lawyers and judge‘;
don't seem to be able tc see. We were creating an epidemicfot
pregnant moms with no pre-natal care and giving birth to
babies who may have ipsues with drug withdrawal upon birt&.

All of these medical conditions could have been{gddr:aaod”

. during prégnancy with appropriate pre-natal care.

Early in this century America began to regard addictions as
contrary to its own best interest and drug use had no place
in a country that valued actiocn, rationality, and
predictability. Kandall states, saddicts-viewed as enslaved,
unproductive, inefficient, escapist and self-cencered-waré a
threat toc American society” (Xandall, 1996). W®With this iﬁ
mind, "The government took on doing something constructive

about the "Drug problem" and felt reporting on women's drug

3
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addiction furthered the National agenda”, said Xandall.
Ultimately, the vigorous campaign against addictive drugs was
political rather than medical. The Foster Bill, introduced
in April 1910 by Representative David Poster of Vermont, was
specific to problems of women and children with addictions,
the bill failed to pass, due to lobbying of the arug :
manufacturing and pharmacy lobbying groups (Kandall, 1996?.
According to .Kandall, "this led to one of the major ’

legislative .anti-drug iniciacives of the twentieth cancu%y'.
The Harrison Anti-Narcotic Act, which was passed by the Hduse
in 1913 and ;he*Sanato in 1914, was signed into law by ;
President Woodrow Wilson in December 1914. The Harrison Adt
was specific to controlling the flow of Opium into the U.S.
market. It created a lot of confusion with Law Enforcers,
U.S. Surgeon General, the American Medical Association and
the Bureau of Internal Revenue. It came down to the I.R.S.
enforcement of the Act by locking at the initial intent o#

the Acc.'The initial intent was, "That using narcotics for

any purpcse other than medical treatment was harmful and
should be punished, they continued to say, providing

narcotics to addicts solely for addiction maintenance was'

aleo jillegal” (XKandall, 1996).

President Richard Nixen, in 1971 signed in the Ccm@rehansiva
Drug Abuse Prevention and Control Act. It included for th&
first time a schedule or categories of drugs ranked accordiing
to their lethal potential, acceording to Xandall. Around 1571

Odyssey House, opened a number of facilities in the
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tri-state area for pregnant women and their children
(Kandall, 1996). It was noted that female addicts did not do
well in the TC's (Therapeutic Communities) because it was
unlikely to achieve success through confrontational, male-
oriented treatment models, and making retention rate very
low for this population. This was due to the past histories
of women who had been physically, sexually and emotionally
abused along with other abuses. It was to be discovered that
this was one of; The biggest causes/symptoms of why women -
used substances, majority of the women had histories of
severe sexual abuse in addition to paying for their drugs

by prostituting themgelves. The confrontational approach was
not going to work with women. They had been to Hell and back
before their addiction took them over! No one had to tear
them down, they already had done that to themselves, that is

why they needed help not confrontation!

I am now locking at the criminal codes of the State of New
Jersey under Chapter 3§ which covers Controlled Dangerous
Substances which comes under the "Comprehensive Drug Reform
Act of 1986" (Gunn). One of the changes provided for the
doubling of the term of imprisonment, tarm of parcle
eligibility, fine and penalty otherwise applicable to an
adult who i8 convicted of distributing drugs to 2 minor oz
to a pregnant female under 2C:35-8. Under gection 1-1, it is
the intention of the legislature...to facilitate where
feagible the renabilitation of drug dependent PEexXscio 5T a8
ultimacely to reduce the demand for illegal controlled

e
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dangercus subatances and the incidence of drug-related crime.
Undex this law the word "Deliver” or "Delivery" means the
actual, constructive, or attempted transfer from one person
to another of a controlled dangerous substances or
controlled substance analog, whether or not there is an
agency relationship. A Residential Treatment Facility means
any facility approved by any County Probation Department for
the inpatient treatment and rehabilitation of drug dependent
persons. According to section 2C:43-1 Degrees of Crime;
Crimes are classified into four degrees; first, second,
third, and fourth and if an offense is declared a crime
without specification of degrea it is of the fourth degree.
The degree or maximum sentence for a drug offense prior to
June 22, 1587 comes under Title 24 and if none see 2C:43-1Db.
Under 2C:43-6 it states; the case of a crime in the first

degree sentencing will be not less than 10 years and no more

than 20 years.

Crime of the First Degree min. 10 yeare-omaxlmum 20 years

Crime of the Second Degree * 5 10 »

Crime of the Third Degree " 3 " " 5 =
Crime of the Fourth Degree " not to exceed 18 montha

All of the above sentencing can have "extended term" added if
the court feels it is necessary, according to the crime
comnitted., Example, first degree extend 20 to life, second 10
to 20 years and third 5 to 10 years axtension, fourth degree

does not apply.

A controlled drug substance or/analog under schedule I, II,
III or IV crime of third degree.

A controlled drug substance or/analog under Schedules V is a
crime of the fourth degree.

Having possession of more than SO grams of marijuana etc.
a crime of the fourth degree.

is

5
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Having possession of 50 grams or less of marijuana etc. is a
crime of disorderly conduct.

Under Subtitle 2 Part 1, Chapter 11 Criminal Homicide, a 1971
commentary state: the definition of “human being"” set forth
adopts the common-law definition which has been the law of
New Jersey and which excludes the killing of a fetus from
homicide. Change, if appropriate, was thought to be for the
Legiaslature (Gunn). In Part 3, Chapter 24 gection 2C:24-4D
says a "child” shall mean any perscn under 16 years of age.
Under this section it states; Endangering Welfare of Children
A-any person having legal duty for the care of a chila of who
has assumed responsibility for the care of the child...or who
causes the child harm that would make the child an abused or
neglected as defined in R.5.9:6-1, R.§.9:6-3 and P.L. 13974
c.119. *1 (C.9:9-8.21) is guilty of a crime of the second
degree. The word "child"® under the law mean any child
alleged to have been abused or naglected (West). Citad in
the State of New Jerasay, Department of Human Services,
Division of Youth and Pamily Services Policy and Procedures
Manual states under section 303 that neglsct can be
consideared when there is a drug addiction in a newborm. It
goes on to give the deafinition of a Perpetrator of
Abuse/Nsglect is, one who either actively or passively allows

non-accidental physical injury or substantial risk of injury

o ocgur. ..

A8 Kendall looks at impriscrmént of females, he looks &t ths

stats for drug treacment in prisen for women and in 1979 only



>
B ——

Yy
ERE SO s

E R I i

~ e

TR

sEt

TN YN RN RS atpen

Lt/

Ol AIT T DUISSHLIIS JACK aMD caPLyvM

5 percent of all inmates received treatment regardless of
sex while ten years later only 11 percent were receiving any
form of drug treatment. I am unaware if any of these women
were pregnant in addition to being addicted. In the same
time period the press was looking at matermal drug use and,
as in the turn of the century women would again be pointed
to: Mothers using drugs were incapable of exercising
supervision over their young children (Kandall, 1996).
Throughout the 1980's and into the 1990's, there was a
growing reflection that drug abuse among women was a
complicated, multidimensional problem. Kandall stated, "the
approbziacion of adequate funding for these women, strongly
affected by the surge in crack/cocaine use, disintegrating
family structures, homelessness, and HIV - associated
diseases, was hampered in large measure by socistal
indifference, hostility and criminal prosacution. This in
turn began to recognize special needs of addicted women and

Federal Punds Set Asides for treatment specific to women and

pregnant women™ (Xandall 1996).

The laws for pregnant women and their fetus(s) have a history
Of at.least 100 years. The earliest fetal-rights case was in
1884 in Northampton, Mass., it was Diestrich v. Northampton.
This case set the precedent for the rights of an unborn

child for nearly fifty years. The woman nad fallen due to a
defect in the town highway causing her to miscarry har foux
month fstus. She sued the town for damages tO her pregnancy

and lost her case. Oliver Wandell Holmes argued, "the unborn

PAGE
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fetus had been lost before it became a person" (Daniels,
1996) . Legal Action, he argued, was dependent upon having
the child achieve "some degree of gquasi independent life"

(Daniela, 1596).

The earliest deviation from this belief came under the legal
area of inheritance. An individual could inherit from an
estate even if not born at the time of the death of its
benefactor (Daniels, 1996). Bstablishing the existence of
limited fetal rights did not happen until 1546, in the case
of Bonbresat v, Kotz where a father was allowed to sue for
fetal harm during delivery of his child. This was the

beginning of the erosion of the Dietrich case.

In 1954 a defendant who was convicted of manslaughter

charges for killing her newborn, appealed to the Supreme
Court. The case is Stats of ¥yvoming v. Qsmus judgement had
been rendered by the District Court of Natrona County. In the
case the phrase "direct cause” was definad. It stated "the

active, efficient cause that sets in motion a train of events

which brings about a result without the intervention of any
force started and working actively from a new and independent
soﬁrce". Unless charges are proven beyond a reasonable doubt
it‘is impossible to find a persom gquilty of a crime,

specifically through direct causs.

What was also beginning to surface was the issue of a woman
naving the right to a legal abortiom, without permission of

spouse nor would the woman's life have to be in medical

Uq
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danger. There were a number of cases that were leading up
to; the Right to Privacy, a woman's free choice in
reproductive rights, women's rights over her own bedy. . .but
Rog v, Hade, 1977 would become the ice breaker for a woman's
right to privacy under the 14th Amendment.

In 1960 it could be seen, further erosion was happening, in
Bxenpan v. Smith where recovery was allowed for a fetus
harmed in a car accident before the point of viability
(Daniels, 1996). This case clsarly stated the rights of a
fetus before birth. It was stated; "the viability
distinction has no relevance to the injustice of denying
recovery for harm which can be proved to have resulted from
wrongful act of another™ (Daniels, 1996). In this case the
court's statement was, "the child has a legal right to begin
life with a sound mind and body" (Daniels, 1996). This

case would have major influence twenty (20) years down the
road. It was additicnally stated that the fetus had the right
of a child to be protected from negligence or harm while in-
utero (Daniels, 1996). This case was to set precedent to
protect both the mother and the child from harm not the child
being harmed by the mother while in-utero. These decisions
would be turned againgt the mother in a few szhort decades.
As long as fetal rights remained contingent upon live birth
and as long as the spirit of the law remained focused on the
injustice done to the mother as well as to the fatus, the
establislment of fetal rights posed no threat to pregnant

women's autonomy (Danials, 1996).

i0
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I will now focus a little on the area of treatment for this
population. Having worked in the area of perinatal
addictions, I speak with some expertise not of the women but
of what I have learned from them. The program I worked at wasg
at Blizabeth General Medical Center, called Perinatal
Addictions Treatment Program, it initially had been part of

a NIDA Demconstration program called "Perinatal 20%. The
program was an intensive mandatory five day a week cutpatient
program for the women and their children, It was funded under
the 1988 Anti-Drug Abuse Act. All the prograﬁa were to be
five year demonstration programs with a complete follow up
and with the prospects of having the prﬁgrams be self-
sufficient at the end of the grant. While there I worked with
approximately S50 wemen and their children on an individual
and group basis. Of the fifty women, forty-eight had been
sexually assaulted by a family member before the age of
twelve. Majority of the women I worked with stated they had
gone to eleventh grads but most of them had the reading
ability of sixth grade. Most lived in homes filled with
violence in some form ie: domestic, sexual abuse,

physical abuse, sleep deprivation, drug use within the home,
and a multitude of domestic problems th;c society has spent
cen:uries burying by not deing a frontal attack on a major
public health problem/crisis. We nead to view pregnant
addicts in an holistic view as a symptom of an illness in a
society which would rather jail than treat! I wonder why?

The most cost-effective way is treat not jail! It began in
1990 and of the original women who competed the full twelve

11
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months, a majority of them are still clean and sober and
contributing members within their community, working and
taking care of their children, who are no longer in the
foster care system. The recent 1995 graduates of the
program, which consisted of approximately 15 women, are all
still clean, sgcber, have their children and are assets to

their communities.

Women who are pregnant and addicted are a tough population to
work with but not impossible! Usually they welcome
intervention that will make their family's lives better.

They know better than anyone else what they are doing to
their unborn child. Their problem is called an addiction

and it is a disease, according to the medical profession. It

concrols them not vice versa.

I will give a general profile of a woman who is an addict,
pregnant, mother of other children and not always but a high
pércentage of the time on welfare. In my copinicn (don't have
stats in front of me) this will generally describe a majority
of the women who are prosecuted in the United States under
the child abuge laws, of delivering drugs to the fetus in-
utero. Thege are the easiest vomeﬁ to target in the legal
system, ignorance of the law is the reason why. They may
have lost other children to the Child Welfare System
for a variety of reasons. A recent case in N.J. showed the
continued direction of the courts, illegal maneuver of a
Judge appointing a Pro-Life lawyer for a fetus of a woman who
had been incarcerated on drug chargexrs. This was done

12
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specifically for the fetus with no concern for the woman.
Had she been arrested on drug charges without being pregnant
Bhe would have caused noc great stir, just one more female
drug user in jail. Sonya Jackson's only request was to have
an abortion, to which she was legally entitled, and had
planned to have prior to her arrest. The question becomes,
not whether an abortion is legal or illegal but that her
rights were violated by the very court system that was
supposed to protect har, in addition to the fetus. The Judge
was in violation of the laws the same as the defendant was,
but his status let him get away with it! The only reason her
righte were violated had to do with pregnancy, again
invasion of privacy but that the local court feels it is
acceptable in this case. The value of the female is only
according to her reproductive status, no more. However; if
she is arrested for drug use and pregnant, the above or

gimilar scenario is the result.

Individuals who would normally run in the other direction
from a woman such as Sonya Jackeon, suddenly wanted to assist
her and the only reason was bgcauae the fetus' needed to be
"salvaged/saved” not the woman. Women in certain levels of
society are "throw-aways” except when they are "with-chila".
Upon successful completion of the pregnancy she once more
pecomes a throw-away! This is truly a sad statement in a
country that is supposed to ba cna of tihe most advanced

in the world.

13
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We are merely undermining the public health of this country

S

by not having readily available treatment slots for women who

e

are pregnant and may or may not have other children.
How we attack it will determine how an entire population of

women will react. In the criminal justice aystem, we have

T Tuw e

minimal pre-natal care or non-existing drug treatment. This

e g

continuum allows the on-going medical abuse of fetus/newborns

with women shackled to the bed while in ladbor and delivery.

The public health system belief is to assist women in having

s mmay e
T wENT o

healthy babies, having access to drug treatment in the

B e At
A

jail/prison system, and eventually we will gsee a

i decrease in female papul;tion in the jail/prison system.

£

f According to the decision by the U.S. Supreme Court in Roe Y.
§ Yade, 410 U.S.113 (1977) Right to Privacy was upheld,

§ by the opinion set down by the Justices. Dx. James Hubert

g Hallford a Licensed Physician in Texas, stated in his

i complaint to the U.S.5.C. that the statutes in the State of
f Texas were vague and uncertain, in viclation of the

i Pourteenth Amendment, without Due Process or Law, and that

% they violated his own and his patients right to privacy in

i the doctor-patient relationship.

4 :

§ In the case of Angela Caider which began in 1987, the family
i sued a:tei the dcath'ot their daughter and grandchild, who

= had been court ordered to have C-section. Angela was

§' cterminally 111 and although she had agresed to a C-section at

28 weeks initially, she refused decause it was toc early in
the pregnancy, making the child high risk and she wanted to

13
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wait aa long as pcsaible to deliver the baby, and give it a
higher chance of eufvival. "Porced medical treatment became
possible only when tha idea arose that women could no longer
be trusted to subordinate their own interests to the interest
of the fetus." The Carder Case 1987 continued by saying;
"While a man's refusal to submit to a medical procedure

could be defended as rational, a weman's refusal to

submit to a similarly invasive medical procedure for the sake
of her fetus could not* (Daniels, 1996). The family sued
for violations of their daughter's civil rights and in April
of 1990, the U.S.‘qOurt of Appeals stated, ”forcefuliy
upholding the pregnant woman's rights and arguing that the
lower court "erred in subordinating Angela Carder's right to
bodily integrity in favor of the state's interest in
potential life”. It continued on to say, "The right to
bodily integrity is 80 deeply entrenched in the American
lirveral tradition that when one first comas across cases Of
forced madical treatment of pragnant women it is difficult to
imagine how such actions could be permitted under the law or
justified in the public mind" (Daniels, 1996). Body Organs
can't be removed :qr transplant without prior consent of the
deceagsed nor can an individual be forced to give bone marrow
to a cousin, if they choose not to (Daniels, 1993). So why do

these rights stop at the docr of the Uterus?

Despite the Fourth Ameadment protection, *for women againat
invasmions of their bodiss it ccntinues; and as stated by

Kandall (1996)," over the last decade, given the broad

15
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options of legalizing drugs, expanding the role of child
protective agencies, and increasing the number of gender-
specific treatment programs, society has instead responded by
prosecuting women for substance abuse during pregnancy."He
goes on to say, "Despite condemmation from the medical,
public health and legal organizations by September of 1994
over two hundred women in twenty-four States had been
prosecuted for drug-related behavior during pregnancy. At the
same time less than 1 percent of Federal Anti-Drug funding
was directed at treatment for addicted women, and even

less was earmarked for drug treatment during pregnancy

{Xandall, 1996).

The Right To Privacy was a new area for the Court to consider
in reference to a woman's choice of abortion rights. In
Section VII of the opinion of the court it states; "The 3rd
reason of the State’'s interest, ...terms of duty-in
protecting prenatal life.* This argument for this
justification, rests on the thecry that a new human life ie
present from the moment of conception Roe w. Hage, 1977,

Although the Constitution dces not define “person " in so

many words, it does define it in a number of areas such as
the Fourteenth, Fifth, Twelfth and Twenty-Second Amendments.
In nearly all of these instances, the uge of the word is such
that it has application only postnatally, none indicates it
has any pre-natal application Roe v. Hade, 1377, The atate

of Texas argues that a fetus is sntitled tec Fourteenth

Amendment protection as a person, as stated: ".. _Nor shall

16
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any State deprive any person of lite, liberty, or propertY.
without due process of law". However, not in Texas nor in
any other State are all abortions prohibitead. Soc if a fetus
is a person who is not to be deprived of life without due
process of law, (see previous definition), and if the
mother's condition is the mole daterminang. does not the
Texas exception appear to be out of line with the
Amendment 's condition? Roe V. Hade. 1927, Justice Douglas
concurred by saying: "The Ninth Amendment doesn't create
Federally enforceable Rights but a catalogue of the Rights
retained by the people includes...and many of these Rights
come within the meaning of the term "liberty" as used in the
Fourteenth Amendment”. The First is autonomous control over
the development and expression of one's intellect, interests,

rastes, and personality. Second is freedom of choice in the

basic decision's of one's life respecting marriage, divorce,
procreation, contraception, and the education and upbringing
of children. And third, freedom to care for one's health, and
person, freedom from bodily restraint or compulsion, freadom
to walk, stroll or loaf. The Court'as belief is, where
certain *fundamental rights" ara involved has held regulation
limiting these right may be justified only by a *compelling
state interest” and that legislative enactmants must De
narrowly drawn to exprsss only legitimate state interests at

stake,,.(Stone et.al.,1956).

But somehow, the tide slowly began to turn On women who were

pregnant and addicred, they were to becoms tha naw "in" item

17
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with the courts, legal system, treatment centers and the
geneial public. Thies began in the early 1580's as discussed
earlier in this paper. Nothing is more disgusting than a
pregnant drug using woman. If she wouldn't give it up for
herself at least she should have the decency to stop using
until she has her baby. The public's belief was, she
didn't care not just for herself but for her unborm child.
The belief that incarceration was the answer began tc
surface. If she wouldn’t/couldn’'t do it on her own then the
legal system had to step in and take over. Concern surfaced
for the fetus not for the woman. Divorcing the fetus from

the mother began to take cn a life of its own in the early

1970's.

The State of Florida in 1991 charged Jennifer Clarice Johnson
with a vioclation of section 893.13(1) (c) (1) of a Florida
Statute (1989) permitting criminal prosecution of a woman
ingesting a controlled substance just prior to birth but
before the umbilical cord was severed. The case Johnson V.
Stacs. 1991, shows the legislative history and intent was
nct to use the word "delivery” in their context of
criminally prosecuting mother for delivery of controlled
substance to a minor by way of the umbilical cord. The
primary question in this case came down to was section
893.13(1) (c)1. intended to be used by the legislature to

2pply to the birthing process. They ware using the time
lapse between the actual birth and the cutting of the

umbilical cord tc maka the case of delivery of drugs to the

18
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now, newborn, no longer a fetus. In 1987 there was a bill
‘propoeed to include physical dependency of a newborn infant
upon certain controlled drugs Johnaen v. State, 1992, Concern
among the legislatures was, that it would induce prosecution

of women who gave birth to drug dependent infants so it was

T qwems v o e veapprpmessmbie.

amended to provide that no parent of a drug-dependent
newborn shall be subject to criminal investigation solely on
the basis of the infant's drug dependency Johnson v, Stata.
1882, In Michigan, Paopla V. Bramer. 1991, charged the
defendant with delivery of cocaine to her newborn after
toxicology test omn both her and the child were positive for

drugs. The Circuit Court concluded that the Michigan

Legislature never intended this form of prosecution under
the delivery statute of drugs, to interpret this section to
cover ingestion of cocaine by a pregnant woman would be a
radical intrusion upon existing law_Johnson v. Staie. 1333,
Michigan also believed it was up to the legislatures not the

b G SR B R g s < - .. -
UIER O Ny e A LTI N IDIRR I LN TR ey - e

courts to change the laws on tranafer of drugs in-ucero. In

 Johngon. the case of State v, Gray. 1999, from Ohio agreed
with Michigan and Plorida. Advocates, at this time, wanted

to incresse the legal rights of the fetus, in anawer to

| Brennan v. Smith. They believed women were having injustices
done to them due to employers, violence of mwuggers, abusive
husbands, drunken drivers etc. The theory to protect both,
in my opinion was excellent, but it backfired in later years.

TR LR e e U e

They could not have had any concept on the encrmity and

»life of its own" that it took on in a few short yeara, not

for the protection of a woman and her fetus, put for the

R L
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In the Harvard Law Journal, Jeffrey Parness wrote, "Crimes

5 e e
b e

against the Unborn: Protecting and Respecting the

o

Potentiality of Human Life®. His belief was, since it was

{ear

possible now for a fetus to live outside the womb earlier
and earlier, then the "born alive" rule was outmoded

(Daniels, 1996). He saw the answer: Lo create the

TAETET ame ) e

"Peticide"” laws, this would protect the women's right to

compensation and the legal integrity of “pre-born" life
(Daniels, 1996). This form of thinking and acting-upon began

R S 3 S

TRy

to create new laws and pressures within the legal system.

kUt L s

In 1984 in Commonwealth v, Cags, exactly 100 years after the

original case of Dietrich. Massachusetts again set
precedent with this case. It affirmed the perscnhood of a

farus before birth. A fetus who died, as a resul: of an

accident and/or injury to the mother, was recognized by the

court. As recently as the last few years cases have been

TN IR P e ey ey

ruled that the fetus was a person when involved in car

accidenta. (see attached)

While the "live birth"™ rule had now been discarded, in it's

place were new "feticide laws®” which could and would be

turned against women by the National Abortion Rights Action

Lasague and the legal system. This opened the door to legally

holding women responsible, for what up until now, had only

NN T T e i e e

R g

been held respongible if a third party had caused the
damage/death of a fetus. The fetus was now going to be given

20
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an independent life within the legal system, in the year

1584.

In Pagple v. Hardy, 1991 a woman was charged with delivery
of less than 50 grams of mixture cocaine to her baby through

the umbilical cord. The Circuit Court denied her suppression
of use of urine tested following delivery but the Court of
Appeals held this was not legislative intent in the law and
reversed the decision. She had been charged with second
degree child abuse dur to her ingestion ¢f cocaine.

As stated in Pacple y. Hardy the primary goal of a court
when interpreting statutes is to ascertain and give effect

to the intent of the Legislature. It continues with: a

statute must be construed in light of the purpose to be

accomplished by its enactment.

Peopls Y. Ham-Yipg. 142 Mich. App. 831,835,371 N.W.2d 874
(1985) . Judge Reilly in his concurring statement says &
position for "legal entity” should be rejected as in Blacks
Law Dictionary (5th B4.) states a Legal Existence is: "an
entity, other than a natural perscn, who has sufficient

existence in legal contemplation that it can function
l2gally, be sued or sue and make decisions through agents as
in the case of corporations". It further states, under RoM Y.
Hade, 1877 alcthough an unborn fatus is considered to be

a2 "potenrial human being”, entitled to protection, it is not
atforded the full rights and cbligations of a person, an

individual or a legal entity. The prosecutor in this case

21
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contends that the strong enforcement of our drug laws is the
first gtep in protecting a newborn from itg mother's gselfish
and destructive benhavior, Pegple v. Haxdy, 1991, However,
that argument ignores the underlying problem of addiction and
the compulsive behaviar it generates and how this behavior
was started. The Stats of Ohio in, Qbia v, Gray. 13991,
prosecuted a woman for giving birth to a child "addicted* to
cocaine. The Court of Appeals reversed that decigion and
stated a parent may not be prosecuted for child endangexmeant
for substance abuse occurring before the birth of the child.
Important Holding, in this case is the reinforcement by the
state, their right to not prosecute a drug abusing mother who
gives birth to a child within hours of uging controlled
substances. The compelling intersst of the State doesn't
Ooverrule the privacy rights of a woman, Roe v, Wads, 1977,
Most of the Amicus Briefs gubmitted for this case were
negative to the case for the woman, especially one that
staced, "any person of ordinary intelligence has to know

that in-utero exposure to cocaine Po8es an unacceptable rigk

to the unborn child~.

Thias was alsc the time when the courts wers beginning to look
at Peticide Laws, brought to their attenticn by Jaffrey
Paress. These two areas were on the same track but were to
accomplish very diffarant end results. Bach one meant well
but both would entirely fail, the very population thay were
trying to protect. Fetal-Rights or Peticide Laws seem to be

the "hot"” word for prosecuting pregnant addicts. Prosecution

22
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has been done in both civil and criminal court, depending
on state of residence and how the laws pertaining to

drug use and sales are enforced.

The case law precedence has been in the direction of: not
accepting the fetus as a person. The State of South Carolina
has done its prosecution differently as shown in the recent
case of Whitner v. State of South Carolina. 1996, They hold
that under their statute in the South Carolina Children's
Code, S.C. Code Ann. *20-7-50 (1985). We hold the word
"chila® as used in that statute includes viable fetuses. The
Question for this Court, therefore, is wheéher a viable fetus
iz a "person” for purposes of the Children's Code in Wnifner
¥. &State. 1996, When we look at pregnant addicts, it depends
from what system we are looking at them.

Criminal justice system wants to lock her up with a sentence
that meets the criteria from previocusly stated New Jarsaey
Statues, and deliver the badby while shackled to a bed, making
her feel and look like an animal. The child is then placed
in foster care upon discharge from the hospital and minimal
or no contact is made/allcwed between mother and baby. The
mother serves cut her sentence and is relsased. What she has
learnsed is, jail and prison may or may not have a treatment
program for addicts, her child is gons and there is little
help for her on the cutside, once removed from the legal
gsystem. If ghe continuss in her addiction, ths next
pregnancy and delivery will not take place in a hospital or
clinic, she will deliver anywhere else but not within the

23
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“systeéem”. She has learned her lesaon. What the Criminal
Justice Syatem has failed to gee is: Without treatment the
cycle will continue! They want her punished for child abuse.
They want to do whatever ig necessary to protect the fetus,
ignoring the woman. The justice system seems to feel that
divorcing the fetus from the mother, prioritizes the fetus

and now we can throw away the mother.

The treatment field wants to enter the woman into treatment
but not until after she delivers her baby. It is too
complicated to treat a woman who is pregnant, a high
liability. Afrer delivery majority of treatment programs,
due to lack of funding, can only accommodate the woman'but
not her child(ren) in either residential or intensive
Outpatient programs. The treatment field has, in the past,
been male based, which began with Alcoholics Anonymous in
the 1930's. This trend has continued to scome major éxtent
into today. I mention this because it reinforces that a man
who has an addiction is a "man who needs help” but a woman
who has an addiction is a "low-level person”. Both have same
disease but viewed very differently in society and in the
legal system. The criminal justice system can't guarantee
her to be drug-free while incarcerated as drugs are as
readily available in jail as out of jail. The article
attached, shows the prison asystem has as much drugs as

anywhére €lae.

Drug use among women is not new nor is drug use among

pregnant women. The only difference now is, we are paying
24
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more attention to it and the largest scope of women to be
affected are those specific to the lower socio-economic
class. All areas of the legal, medical and treatment systems
have stated; that treatment geems to be the answer, but no
one has bothered, from the legislature on down to make
funding avajlable for treatment of pregnant women who
already have families and no money. These are the women who
are least likely to fight back or have the support to fight
& system that is generally run by white males in the middle
and upper classes of thig society. It must be remembered
that, we live in a paternalistic society and it is doing
today what it has done for the hundreds of years, run

women's lives and have control their bodies.

All of the ocutreach of the Public Health Organizations in the

United States will be wasted if we continue on the road of

prosecuting and incarcerating pregnant, addicts. There are
statistics to prove that treatment works. I stated clearly
in the early part of this paper that long term intensive
in/out patient programs can and do work but without

appropriate funding they can't exist.

I find it very hard to believe th;: the cost of incarcerating
women for 3-10 years, the finsl cost of the foster care
system taking care of her child(ren), the pogsible future
cost of cthe juvenile justice system which has a high
causality whan they resach adolescence can equal or be
justified compared to the cost of a long-term eighteen month
to two year treatment program for a woman and her children.
25
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The benefitg and ultimate goals will far outweigh
Prosecution of this population. This way, end results can be
compared to the program I worked in and has been proven to be
effective with both women and children.

It is truly shameful that our pPolitical arena decides how to
deal with the "hot issue" of the day and the Criminal

Justice System is the Quickest and easiest way to do it that
s8hows a quick return to the general public which wants a
"quick fix" to a multi-generational abscess in Bociety, which
effects all gocio-economic levels but seems to be focusing
only on lower socio-economic which statistics prove out. We
deal only with the symptom never the underlying cause,
therefore the cycle continues, endlessly. The middle and
upper socio-economic class have ways and means to keep out of
the criminal justice system. They can plea bargain, go to a
Rehab for thirty days, hire good defense lawyers. Urine Drug
Screens are not the norm in private doctors offices or in
private hospitals. So, why are we, as society, so quick to
judge people when drinking and drugging takes Place every day
behind closed doors in all economic neighborhoods, legally
and illegally? We need to look within ourselves before
locking outward: A very dit!icult, if not impossible, task

for many of us!

In summarizing whac I have written, it is plain that the

United States Suprema Court will have to be the Couret to

decide the ultimate decision on this life-threatening issue

for both mother an child. Relying on established precedent in
26
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the Supreme Court of Canada and the Bnglisgh Legal System, the
panel found that a fetus is not a person and cannot be made a
ward of the court or legally treated and an individual
separate from its mother according to the Court of Appeals in
Manitoba, Canada. Bvery case I have read and reported on has
stated clearly that, the original intent of the law was not
Co prosecute pregnant addicts. Why then does the legal system
continue to arrest women who have given birth or are pregnant
and have an addiction problem? The only possible direction I
can gee the courts and ultimately case law going into: isg
mandating long-term substance abuse treatment for women and
their child(ren). There are many working models that have had
good success rates with this population, they can be accessed
by the treatment field professicnals and would be much more
beneficial to all involved than jail and the foster care
system. I don't foresse, the Supreme Court acknowledging the
fetus as a "person™. At this time doing this would clearly
cause great concern on local, State and Federal level of

cases pending, in additicn to all previous cases dedided
already.

The Supreme Court will clearly have to lock at Whitner w.
State of South Caroclina and decide if "viable fetus” which
comes under the word *child” in the "Children's Code”, making
it a "person™ is constitutionally correct? They need to look
at the word "viable®, which must be decided by the Medical
Asaociation. This is the only state to have this in their

code. With more and more State of the Art medical

27
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equipmént etc., i: becomee obvious that viable can be defined
at an earlier and earlier Btage of pregnancy. The next
question is, who determines when a stage is viable in
pPregnancy? Will this be done by General Practitioners,
Internista, Ob/Gyn, or who? Or possibly decided by neo-
natalogists or pediatricians? The more in-depth you get, the
more complicated it will become. If a woman's and fetuges'
life is on the line, Jail or not to jail, then we better make
Sure all "bases" are covered and she has the begt legal
defanse for her benefit. Is each pregnancy viable at the
exact same time or does health and circumstances vary and
vill thig be considered? Nill this be for each pregnancy or
will it have to change in each case presented? It is obvious
wve have no set answers nor are we likely to have any in the
near future. what is clear isg, what the court does ultimately
will open up a large can of wOIms we may not want to deal
with. Are we then moving away from Stare Decisis of Roe w.

Hade in the right to privacy vs. fetus viability?

A8 An agide, the néw Nelfare revamping will create major
havoc if states are allowed to prosecute addicted pregnant
vomen. If they are made aware of what will happen if pregnaat
and using, what the new laws are meant to do will nor work.
Women will go underground, drop off welfare roles and in the
process craaté a whole new sub-set of problems. Treatment

must be number one over school or job training for without

treatment the other rules will not be followed. The answer

is simply stated by Kandall in Substance and Shadow in 1996:

28



e

AL me Sk o N

Ly T

PR SO

e ]

e Ca il e SR e

Cpmen
P €

B R e

e R T

- A G
19/23/1997  23:23 FR93361993 JACK AMD CARLYH PAGE

aC issue in the early 1980's were the involuntary nature of
drug addiction; Supreme Court precedents condemning the
criminalization of addiction; the unique characteristics of
addiction in women: the discriminatory impact of this policy
on minority women of lower sccio-economic status because of
biaged testing and reporting policies; the acknowledged
futility of jailing pregnant addicts for sither treatment or
deterrence; and the failure to acknowledge and address the
complex social matrix, including poverty, physical and
sexual abuse, and incest, that was known to influence
addictive behavior. History of the legal system, nationally
and internationally, has shown a strong support of “fetus
not a person”. The legal system then would fare much better
by following what the majority of professionals in the area
of women and pregnancy have stated, treatment not jail ig
the anawer. Considering what I am strongly suggesting, I am
by no means naive, but feel that the cost of all the above
would be berter spent in treatment, jail, foster care etc.
mandated through the courts, if necessary. Drug/alcohol
addiction is a disease. Using drugs and alcohol is never
condoned at any time and especially during pregnancy. But if
you have a diseage, which needs to be asseased by
professionals, then you nsed trsatment not incarceration or
if incarcerated then treatment miaAt be provided/mandated
within the prison system. This treatment must be provided
through a Certified, Licensed, Addictions Program. Present
statistics on model programs will prove fiscally it is more
respongive to treat than jail.
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In New Jersey under the Divigion of Youth and Family Services
nowhere is there reference to a "fetus" ag a child as in the
Criminal law within the state, at this time. However within
N.J. they have charged women with aéggravated manslaughter and
child endangerment . However, the Judge when dismissing the

charges said, "The New Jersey legislature did not intend for

criminal statues to apply to prenatal conduct."

Without this direction we will continue to geparate the
family and the legal system will assisr in continuing the
cycle of abuse. Quick fixes will not work in this area!

3o
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in child abuse and neglect protectzve services approvcd by the DHFS The DHFS must momtor |
comphance with this prowsmn accordmg to rules promulgated by the DHFS. .

; Th@ Substlmte Amendmem expands thc above prcvxsxons to also apply to unbom chlld .
abuse ; . ‘ -
B. FUNDINC

Under the Substitute Amendment the purposes for which the DHFS must distribute
Community Aids funds to eligible counties include the provision of: (1) services related to

(2) semces to expectant mothers

~ unbomn child abuse, including unborn child abuse preventmn, investigation and treatment; and

In addltmn,‘ under the Substxmte Amendment, ﬁxnds recewed from the Fedcral Chlid: -

- Welfare Bi‘ ck may be u ed by’counties ‘for unbom chﬂd abuse mdependent mvesugatlons

Current law prowdes that mental heaith treatment rccords are conﬁdentxal except under -
certain specified exceptions. The Substitute Amendment prov;des that these provisions of
~current law also apply to adult expectant mothers who are receiving - AODA treatment under the
_ Children’s Cmie, The Subsnmte Amendment also permlts these records to be dxsclosed to the; -
unbem child’s GAL ‘ ; ; .

Under current law, any ‘hospztal employe who provides health care, social “worker or
juvenile court intake worker may refer an infant to a physician for testing of the infant’s bodily
fluids for controlled substances or controlled substance analogs if the hospital employe, social

~ worker or intake worker suspects that the infant has controlled substances or controlled sub- . ,
_stance analogs in the infant’s bodily fluids because of the mother’s use of controlled substances .

or controlled substance analogs while she was pregnant with the infant. The physician may test
 the infant to ascertain whether or not the infant has controlled substances or controlled substance
analogs in his or her bodily fluids, if the physician determines: (1) that there is a serious risk
that there are controlled substances or controlled substance analogs in the infant’s bodily fluids
because of the mother’s use of such substances while she was pregnant; and (2) that the health of
the mfant may be adversely aﬂ’ected by ﬂm contmlied substax;ces -

If the results of the test mdicate that the infant daes have controlled substances or
controlled substance analogs in his or her hod:iy fluids, the physician must re;:ort the results to
the county department of human or social services. When the county department receives the
report, it must offer to provide appropriate services and trcaiment to the infant and the mother or
to have those services provided.

The Substitute Amendment modifies current law so that the above provisions permit
testing of an expectant mother if a physician determines that there is a serious risk that there are




-26 -

controlled substances or controlled substance analogs in the mother’s bodily fluids because of
the use of such substances by the expectant mother while she is pregnant.

If you would like any further information on this subject, please feel free to contact me
at the Legislative Council Staff offices.

AS:all:wu:ksm;wu



WisCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701-2536
Telephone (608) 2661304
Fax (608) 266-3830

DATE: October 16, 1997
TO: REPRESENTATIVE BONNIE LADWIG
FROM: Anne Sappenfield, Staff Attorney

SUBJECT:  Description of Assembly Substitute Amendment 1 to 1997 Assembly Bill 463,
Relating to Unborn Children Who Are at Substantial Risk of Serious Physical In-
jury Due to the Habitual Lack of Self-Control of Their Expectant Mothers in the
Use of Alcohol Beverages, Controlled Substances or Controlled Substance Ana-

logs, Exhibited to a Severe Degree

This memorandum, prepared at your request, describes Assembly Substitute Amendment
1 (hereinafter, “the Substitute Amendment”) to 1997 Assembly Bill 463, relating to unborn
children who are at substantial risk of serious physical injury due to the habitual lack of self-con-
trol of their expectant mothers in the use of alcohol beverages, controlled substances or
controlled substance analogs, exhibited to a severe degree. Assembly Bill 463 was introduced
on July 31, 1997 by you and others; cosponsored by Senator Joanne Huelsman and others. The
Bill has been referred to the Assembly Committee on Children and Families, which has sched-
uled a public hearing on the Bill for October 30, 1997. Assembly Bill 463 is a companion bill to

1997 Senate Bill 264 which has been referred to the Senate Committee on Judiciary, Campaign
Finance Reform and Consumer Affairs. The Substitute Amendment was offered by you on

October 14, 1997.

BACKGROUND

Under current law, the Children’s Code [ch. 48, Stats.] grants the juvenile court jurisdic-
tion over children who are alleged to be in need of protection or services (CHIPS). These
children include children who are abused or neglected. [See s. 48.13, Stats.]

In a recent Wisconsin Supreme Court case, the Supreme Court held that the Children’s
Code does not grant the juvenile court jurisdiction over unborn children who are alleged to be in
need of protection or services because the word “child” as defined in the Children’s Code,
although ambiguous, means only children who have been born. It should be noted that the Court

stated in its opinion:
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We stress at the outset of our analysis that this case is not about the
propriety or morality of the petitioner’s conduct. It is also not about
her constitutional right to reproductive choice guaranteed under Roe
v. Wade. Rather, this case is one of statutory construction. The issue
presented is whether a viable fetus is included in the definition of
“child” provided in Wis. Stats. s. 48.02. [Angela M.W. v. Kruzicki,
No. 95-2480-W, 1997 Wis. LEXIS 39, at *11 (1997) (citation
omitted).]

Although the Court noted that it has held that a viable fetus is a “person” under certain
statutes, the Court found that “person” or “child” does not include a viable fetus under s. 48.02
(2), Stats., because: (1) the legislative history is silent regarding whether the Legislature in-
tended to include viable fetuses in the definition of “child”; and (2) the provisions of the
Children’s Code relating to taking a child into custody, providing parental notification and
releasing a child from custody would “require absurd results” in the definition of “child”
included unborn children. [Id. at *15 and *20.] Finally, the Court stated that because “the
confinement of a pregnant woman for the benefit of her fetus is a decision bristling with
important social policy issues,” the Legislature is in a better position to study and address the
issue. [Id. at *30.]

DESCRIPTION OF THE SUBSTITUTE AMENDMENT

The Substitute Amendment modifies Senate Bill 264 as follows:

1. Clarifies that the Bill applies to child expectant mothers as well as adult expectant
mothers. Under the Substitute Amendment, a child expectant mother is generally subject to the
same procedures in the Children’s Code as a child in need of protection or services.

2. Creates a definition of “abuse” which is specific to unborn children.

3. Permits a juvenile court to assert ch. 51, Stats., jurisdiction over adult expectant
mothers for alcohol or other drug abuse (AODA) issues only. Aduit expectant mothers who
have mental health or developmental disability issues are not subject to juvenile court jurisdic-
tion but may be subject to proceedings under ch. 51, Stats.

4. Permits an adult expectant mother to be held in custody in a community-based
residential facility (CBRF) or placed in a CBRF as a disposition.

5. Deletes proposed references to unborn children in provisions of current law relating
to the responsibilities of the Child Abuse and Neglect and Prevention Board (also known as the
Children’s Trust Fund).

6. Requires a petition to state if an unborn child may be an Indian child when born and
requires notice to the tribe with which the child may be affiliated when born. The Substitute
Amendment also allows the juvenile court to permit the tribe to intervene in an unborn child in
need of protection or services (UCHIPS) proceeding.



7. Permits the juvenile court to impose any disposition which may be imposed on a
child who has been found to be in need of protection or services on an unborn child when born.

8. Clarifies that a dispositional order for an unborn child may be extended after the
child is born.

9. Expands the ground for involuntary termination of parental rights (TPR) relating to
placement of the child outside of the home for six months or longer to include any period during
which the unborn child was placed outside of the home.

10. Includes expectant mothers who receive AODA treatment in provisions of current
law relating to confidentiality of mental health records.

A. PROCEEDINGS RELATING TO UNBORN CHILDREN UNDER THE CHILDREN’S
CODE '

The Substitute Amendment amends provisions of the Children’s Code to apply them to
- unborn children who are in need of protection or services and their mothers. The Substitute
Amendment defines “unborn child” as an unborn human who is at that stage of fetal develop-
ment when there is reasonable likelihood of sustained survival outside the womb, with or
without artificial support.

1. Purpose of the Children’s Code

The Substitute Amendment amends the legislative purpose provisions of the Children’s
Code to provide that, in construing the code, the best interests of the child or unborn child must
always be of paramount consideration. The Substitute Amendment amends legislative purposes
under current law to provide that the code shall be liberally construed to effectuate the legislative

purposes of:

a. While recognizing that the paramount goal of the code is to protect children and
unborn children, to preserve the family, whenever appropriate, by strengthening family life by
assisting parents and the expectant mothers of unborn children, whenever appropriate, in
fulfilling their responsibilities as parents or expectant parents. The legislative purpose of the
code is further amended to provide that the courts and agencies responsible for child welfare
should assist parents and the expectant mothers of unborn children in changing any circum-
stances in the home which might harm the child or unborn child, which may require the child to
be placed outside the home or which may require the expectant mother to be taken into
custody.

b. To encourage innovative and effective prevention, intervention and treatment ap-
proaches, including collaborative community efforts and the use of community-based programs,
as significant strategies in planning and implementing legislative, executive and local govern-
ment policies and programs relating to children and their families and substitute families and to
unborn children and their expectant mothers.



-4-

c. To divert children and unborn children from formal proceedings under the code to
the extent that this is consistent with protection of children, unborn children and public safety.

In addition, the Substitute Amendment creates the following legislative purposes of the
Children’s Code:

a. To recognize that unborn children have certain basic needs which must be provided
for, including the need to develop physically to their potential and the need to be free from
physical harm due to the habitual lack of self-control of their expectant mothers in the use of
alcohol beverages, controlled substances or controlled substance analogs, exhibited to a severe
degree. It is further recognized that, when an expectant mother of an unborn child suffers from
a habitual lack of self-control in the use of alcohol beverages, controlled substances or controlled
substance analogs, exhibited to a severe degree, in order to ensure that the needs of the unborn
child, as described in this paragraph, are provided for, the court may determine that it is in the
best interests of the unborn child for the expectant mother to be ordered to receive treatment,
including inpatient treatment, for that habitual lack of self-control, consistent with any applica-
ble law relating to the rights of the expectant mother.

b. To ensure that unborn children are protected against the harmful effects resulting
from the habitual lack of self-control of their expectant mothers in the use of alcohol beverages,
controlled substances or controlled substance analogs, exhibited to a severe degree.

2. Juvenile Court Jurisdiction Qver Unborn Children in Need of Protection or Services

Under the Substitute Amendment, the juvenile court has exclusive original jurisdiction
over an unborn child alleged to be in need of protection or services, which can be ordered by the
court, whose expectant mother habitually lacks self-control in the use of alcohol beverages,
controlled substances or controlled substance analogs, exhibited to a severe degree, to the extent
that there is a substantial risk that the physical health of the unborn child, and of the child when
born, will be seriously affected or endangered unless the expectant mother receives prompt and
adequate treatment for that habitual lack of self-control. Under the Substitute Amendment, the
court also has exclusive original jurisdiction over the expectant mother of such an unborn child.

3. Taking an Expectant Mother Into Custody

The Substitute Amendment distinguishes between child expectant mothers and adult
expectant mothers regarding taking expectant mothers into custody.

Under current law, a child may be taken into custody under any of the following:
a. A warrant.
b. A capias issued by a judge.

c. An order of the judge if made upon a showing satisfactory to the judge that the
welfare of the child demands that the child be immediately removed from his or her present
custody.
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d. Circumstances in which a law enforcement officer believes on reasonable grounds
that certain conditions, such as the child has run away or is suffering from illness or injury or is
in immediate danger from his or her surroundings, exist.

Under current law, when a child is taken into physical custody, the person taking the
child into custody must immediately attempt to notify the parent, guardian and legal custodian of
the child by the most practical means.

The Substitute Amendment expands current law to provide that a child may also be taken
into custody by an order of the judge if made upon a showing satisfactory to the judge that the
child is an expectant mother and that due to the child expectant mother’s habitual lack of
self-control in the use of alcohol beverages, controlled substances or controlled substance ana-
logs, exhibited to a severe degree, there is substantial risk that the physical health of the unborn
child, and of the child when born, will be seriously affected or endangered unless the child
expectant mother is taken into custody.

In addition, a child expectant mother may be taken into custody under circumstances in
which a law enforcement officer believes on reasonable grounds that the child is an expectant
mother and there is substantial risk that the physical health of the unborn child, and of the child
when born, will be seriously affected or endangered due to the child expectant mother’s habitual
lack of self-control in the use of alcohol beverages, controlled substances or controlled substance
analogs, exhibited to a severe degree, unless the child expectant mother is taken into custody.

The Substitute Amendment provides that an adult expectant mother may be taken into
custody under any of the following:

a. A warrant.
b.. A capias issued by a judge.

¢. An order of the judge if made upon a showing satisfactory to the judge that due to
the adult expectant mother’s habitual lack of self-control in the use of alcohol beverages, con-
trolled substances or controlled substance analogs, exhibited to a severe degree, there is
substantial risk that the physical health of the unborn child, and of the child when born, will be
seriously affected or endangered uniess the adult expectant mother is taken into custody.

d. Circumstances in which a law enforcement officer believes on reasonable grounds
that any of the following conditions exists:

(1) A capias or warrant for the apprehension of the adult expectant mother has
been issued in this state or in another state.

(2) There is substantial risk that the physical health of the unborn child, and of
the child when born, will be seriously affected or endangered due to the
adult expectant mother’s habitual lack of self-control in the use of alcohol
beverages, controlled substances or controlled substance analogs, exhibited
to a severe degree, unless the aduit expectant mother is taken into custody.
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(3) The adult expectant mother has violated the conditions of an order releasing
her from custody with restrictions or the conditions of an order for tempo-
rary physical custody by an intake worker.

The Substitute Amendment provides that when an adult expectant mother of an unborn
child is taken into physical custody, the person taking the mother into custody must immediately
attempt to notify an adult relative or friend of the adult expectant mother by the most practical

means.

The Substitute Amendment specifies that, as under current law, taking into custody is not
an arrest except for the purpose of determining whether the taking into custody or the obtaining
of any evidence is lawful.

4. Releasing an Expectant Mother From Custody

Generally, the current provisions relating to releasing a child who is alleged to be CHIPS
from custody apply to child expectant mothers under the Substitute Amendment. As provided
under current law, a person taking a child expectant mother into custody must make every effort
to release the child immediately to the child’s parent, guardian or legal custodian. If the child’s
parent, guardian or legal custodian is unavailable, unwilling or unable to provide supervision for
the child, the person who took the child into custody may release the child to a responsible adult
after counseling or warning the child as may be appropriate. If the child is 15 years old or older,
the person who took the child into custody may release the child without immediate adult
supervision after counseling or warning the child as may be appropriate. If the child expectant
mother is a runaway, the person who took her into custody may release her to a runaway home.

Under the Substitute Amendment, a person taking an adult expectant mother into custody
must make every effort to release her to an adult relative or friend after counseling or warning
her as may be appropriate. If an adult relative or friend is unavailable, unwilling or unable to
accept the release of the adult expectant mother, the person taking the adult expectant mother
into custody may release the adult expectant mother under her own supervision after counseling
or warning her as may be appropriate.

Current law includes provisions for the placement of children alleged to be in need of
protection or services who need specialized services. These provisions also apply to expectant
mothers under the Substitute Amendment. Specifically, if the expectant mother is believed to be
mentally ill, drug dependent or developmentally disabled, and exhibits conduct which constitutes
a substantial probability of physical harm to herself or to others, or a very substantial probability
of physical impairment or injury to herself due to her impaired judgment, and the standards
under s. 51.15, Stats., for emergency detention are met, the intake worker or other appropriate
person must proceed under ch. 51, Stats. (the Mental Health Act). Also, if the expectant mother
is believed to be an intoxicated person who has threatened, attempted or inflicted physical harm
on herself or on another and is likely to inflict such physical harm unless committed, or is
incapacitated by alcohol, the person taking the expectant mother into custody, the intake worker
or other appropriate person must proceed under s. 51.45 (11), Stats., relating to treatment and
services for intoxicated persons and others incapacitated by alcohol.



The Substitute Amendment creates an additional provision regarding circumstances in
which either: (a) the unborn child or expectant mother is believed to be suffering from a serious
physical condition which requires either prompt diagnosis or prompt medical treatment; or (b)
there is substantial risk that the physical health of the unborn child, and of the child when born,
will be seriously affected or endangered due to the expectant mother’s habitual lack of self-con-
trol in the use of alcohol beverages, controlled substances or controlled substance analogs,
exhibited to a severe degree. In either of those situations, the person taking the expectant mother
into physical custody, the intake worker or other appropriate person must deliver the expectant
mother to a hospital or a physician’s office.

Consistent with current law, if the expectant mother is held in custody, an intake worker
must also review the need to keep the expectant mother in custody and must make every effort to
release the expectant mother from custody. In addition, an intake worker must interview, unless
impossible, the expectant mother. If this is impossible, the intake worker must interview a child
expectant mother’s parent or a responsible adult or an adult expectant mother’s adult relative or
friend.

If the intake worker decides to hold the expectant mother in custody, the intake worker
must notify the child expectant mother’s parent, guardian and legal custodian, the adult expec-
tant mother and the unborn child by the unborn child’s guardian ad litem (GAL) of the reasons
for holding the expectant mother in custody and of the expectant mother’s whereabouts unless
there is reason to believe that notice would present imminent danger to the expectant mother.

5. Criteria for Holding an Expectant Mother in Custody

Under current law, a child may be held in custody if the intake worker determines that
there is probable cause to believe that the child is within the jurisdiction of the court and one of
the following conditions exists:

a. Probable cause exists to believe that if the child is not held, he or she will cause
injury to himself or herself or be subject to injury by others.

b. Probable cause exists to believe that the parent, guardian or legal custodian of the
child or other responsible adult is neglecting, refusing, unable or unavailable to provide adequate
supervision and care and that services to ensure the child’s safety and well-being are not avail-
able or would be inadequate.

¢. Probable cause exists to believe that the child will run away or be taken away so as
to be unavailable for proceedings of the court or its officers.

The above provisions would also apply to a child expectant mother who met any of the
criteria described.

The Substitute Amendment creates an additional criteria which provides that a child or
adult expectant mother may be held in physical custody if probable cause exists to believe that if
the expectant mother is not held, there is a substantial risk that the physical health of the unborn
child, and of the child when bomn, will be seriously affected or endangered by the expectant
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mother’s habitual lack of self-control in the use of alcohol beverages, controlled substances or
controlled substance analogs, exhibited to a severe degree.

6. Places Where an Expectant Mother May Be Held in Custody

As provided under current law for children alleged to be in need of protection or ser-
vices, a child expectant mother who is held in physical custody may be held in any of the
following places:

a. The home of a parent or guardian.

b. The home of a relative.

c. A licensed foster home or a licensed treatment foster home.

d. A licensed group home.

e. A nonsecure facility operated by a licensed child welfare agency.
f. A licensed private or public shelter care facility.

g. The home of a person not a relative, if the placement does not exceed 30 days,
though the placement may be extended for an additional 30 days for cause by the court, and if
the person has not had a foster home or treatment foster home license refused, revoked or
suspended within the last two years.

h. A hospital or a physician’s office if the child is an expectant mother and the unborn
child or child expectant mother is believed to be suffering from a serious physical condition
which requires either prompt diagnosis or prompt medical treatment or in which there is substan-
tial risk that the physical health of the unborn child, and of the child when born, will be seriously
affected or endangered due to the child expectant mother’s habitual lack of self-control in the use
of alcohol beverages, controlled substances or controlled substance analogs, exhibited to a severe
degree.

i. A hospital which is approved as a detention facility, an approved public treatment
facility, a center for the developmentally disabled, a state treatment facility or an approved
private treatment facility if the child expectant mother is held due to mental illness, drug
dependence or developmental disability.

j. An approved public treatment facility if the child expectant mother is held due to
being an intoxicated person.

k. A county children’s home (Milwaukee County only).

As provided under current law, a child expectant mother may also be held in a secure
detention facility if: (a) the child expectant mother consents in writing to being held in order to
protect herself from an imminent physical threat from another and such secure custody is



ordered by the judge in a protective order; or (b) probable cause exists to believe that the child
expectant mother, having been placed in nonsecure custody by an intake worker or by the judge
or juvenile court commissioner at the detention hearing, has run away or committed a delinquent
act and no other suitable alternative exists.

An adult expectant mother of an unborn child held in physical custody may be held in
any of the following places:

a. The home of an adult relative or friend of the adult expectant mother.

b. A licensed CBRF.

c. A hospital or a physician’s office if the unborn child or adult expectant mother is
believed to be suffering from a serious physical condition which requires either prompt diagnosis
or prompt medical treatment or in which there is substantial risk that the physical health of the
unborn child, and of the child when born, will be seriously affected or endangered due to the
adult expectant mother’s habitual lack of self-control in the use of alcohol beverages, controlled
substances or controlled substance analogs, exhibited to a severe degree.

d. A hospital which is approved as a detention facility, an approved public treatment
facility, a center for the developmentally disabled, a state treatment facility or an approved
private treatment facility if the adult expectant mother is held due to mental illness, drug
dependence or developmental disability.

e. An approved public treatment facility if the adult expectant mother is held due to
being an intoxicated person.

An adult expectant mother may not be held in secure custody on the basis that her unborn
child is in need of protection or services.

7. _Hearing for Holding an Expectant Mother in Custody

Consistent with current law, if an expectant mother who has been taken into custody is
not released, as described above, a hearing to determine whether the expectant mother will
continue to be held in custody must be conducted by the judge or juvenile court commissioner
within 48 hours of the time the decision to hold the expectant mother was made, excluding
Saturdays, Sundays and legal holidays. By the time of the hearing, a UCHIPS petition must be
filed.

If no hearing has been held within 48 hours, excluding Saturdays, Sundays and legal
holidays, or if no petition has been filed at the time of the hearing, the expectant mother must be
released except as provided below.

If no petition has been filed by the time of the hearing, an expectant mother may be held
in custody with approval of the judge or juvenile court commissioner for an additional 72 hours
from the time of the hearing, excluding Saturdays, Sundays and legal holidays, only if, as a
result of facts brought forth at the hearing, the judge or juvenile court commissioner determines



-10 -

that probable cause exists to believe that there is a substantial risk that if the expectant mother is
not held, the physical health of the unborn child, and of the child when born, will be seriously
affected or endangered by the expectant mother’s habitual lack of self-control in the use of
alcohol beverages, controlled substances or controlled substance analogs, exhibited to a severe
degree. An extension may also be granted for the holding of a child expectant mother if, as a
result of facts brought forth at the hearing, the judge or juvenile court commissioner determines
that probable cause exists to believe that the expectant mother is an imminent danger to herself
or to others, or that probable cause exists to believe that the parent, guardian or legal custodian
of the child expectant mother or other responsible adult is neglecting, refusing or unable to
provide adequate supervision and care.

An extension may be granted only once for any petition. In the event of failure to file a
petition within the extension period provided for, as described above, the judge or juvenile court
commissioner must order the expectant mother’s immediate release from custody.

In the case of a child expectant mother, her parent, guardian or legal custodian may
waive the detention hearing. Agreement in writing of the child expectant mother is required if
she is over 12. An adult expectant mother may waive her detention hearing. However, after any
waiver, a hearing must be granted at the request of any interested party.

If the expectant mother is not represented by counsel at the hearing and is continued in
custody as a result of the hearing, she may request through counsel subsequently appointed or
retained or through a GAL that the order to hold her in custody be reheard. If the request is
made, a rehearing must take place as soon as possible. Also, any order to hold the expectant
mother in custody is subject to rehearing for good cause, whether or not counsel was present.

If the judge or juvenile court commissioner finds that a child expectant mother should be
continued in custody, he or she must enter one of the following orders:

a. Place the child expectant mother with a parent, guardian, legal custodian or other
responsible person. The judge or juvenile court commissioner may also impose reasonable
restrictions on the child expectant mother’s travel, association with other persons or places of
abode during the period of placement, including a condition requiring the child expectant mother
to return to other custody as requested or may subject the child expectant mother to the supervi-
sion of an agency agreeing to supervise the child expectant mother. Reasonable restrictions may
also be placed upon the conduct of the parent, guardian, legal custodian or other responsible
person which may be necessary to ensure the safety of the child expectant mother.

b. Order the child expectant mother to be held in physical custody.

If the judge or juvenile court commissioner finds that an adult expectant mother should
be continued in custody, he or she must enter one of ihe following orders:

a. Release the adult expectant mother and impose reasonable restrictions of the adult
expectant mother’s travel, association with other persons or places of abode during the period of
the order, including a condition requiring the adult expectant mother to return to custody as
requested. The judge or juvenile court commissioner may also subject the aduit expectant
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mother to the supervision of an agency agreeing to supervise her. Reasonable restrictions may
also be placed upon the conduct of the adult expectant mother which may be necessary to ensure
the safety of the unborn child and of the child when born.

b. Order the adult expectant mother to be held in physical custody.
Any order placing a child expectant mother with a parent, guardian, legal custodian or
other responsible person with conditions and any order imposing restrictions on an adult expec-

tant mother may at any time be amended, with notice, so as to place the expectant mother in
another form of custody for failure to conform to the conditions originally imposed.

8. Right of Expectant Mother to Counsel

The Substitute Amendment provides that when an unborn child is alleged to be in need
of protection or services and the expectant mother is a child, the expectant mother must be
represented by counsel and may not waive counsel. For an expectant mother under 12 years of
age, the judge may appoint a GAL instead of counsel.

Also under the Substitute Amendment, if a UCHIPS petition is contested, no expectant
mother may be placed outside of her home unless the expectant mother is represented by counsel
at the fact-finding hearing and subsequent proceedings. If the petition is not contested, the
expectant mother may not be placed outside of her home unless the expectant mother is repre-
sented by counsel at the hearing at which the placement is made. An adult expectant mother,
however, may waive counsel if the court is satisfied that the waiver is knowingly and voluntarily
made and the court may then place the adult expectant mother outside of her home even though
she was not represented by counsel.

In a situation in which an adult expectant mother is entitled to representation by counsel
and counsel is not knowingly and voluntarily waived, if it appears or if the adult expectant
mother indicates that she cannot afford counsel in full, the court must refer her to the State
Public Defender for indigency determinations.

9. Appointment of GAL for the Unborn Child

Under the Substitute Amendment, the court must appoint a GAL for any unborn child
alleged to be in need of protection or services.

The GAL is an advocate for the best interests of the unborn child. As provided under
current law, the GAL must function independently, in the same manner as an attorney for a party
to the action, and must consider, but may not be bound by, the positions of others as to the best
interests of the unborn child. Under the Substitute Amendment, the GAL for an unborn child
who is the subject of a UCHIPS proceeding must do all of the following:

a. Unless granted leave by the court not to do so, personally, or through a trained
designee, meet with the expectant mother of the unborn child and assess the appropriateness and
safety of the environment of the unborn child.
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b. Make clear and specific recommendations to the court concerning the best interest of
the unborn child at every stage of the proceeding.

In any matter involving an unborn child found to be in need of protection or services, the
GAL may, if reappointed or if the appointment is continued by the court after entry of the final
order, do any of the following: (a) participate in permanency planning under ss. 48.38 and 48.43
(5), Stats., after the child is born; (b) petition for a change of placement under s. 48.357, Stats.;
(c) petition for TPR or any other matter specified under s. 48.14, Stats. (e.g., appointment ofa
guardian following a TPR or adoption), after the child is born; (d) petition for commitment of
the expectant mother of the unborn child under ch. 51, Stats.; (e) petition for revision of
dispositional orders under s. 48.363, Stats.; (f) petition for extension of dispositional orders
under s. 48.365, Stats.; (g) petition for a temporary child abuse or harassment restraining order
and injunction under s. 813.122 or 813.125, Stats., after the child is born; (h) petition for relief
from judgment terminating parental rights under s. 48.46, Stats., after the child is born; (i)
petition for the appointment of a relative as a guardian under s. 48.977 (2), Stats., revision of
such a guardianship order under s. 48.977 (6), Stats., or removal of such a guardian under s.
48.977 (7), Stats., after the child is born; (j) bring an action or motion for the determination of
the child’s paternity under s. 767.45, Stats., after the child is born; and (k) perform any other
duties consistent with the Children’s Code.

10. Intake

Consistent with current law, information indicating that an unborn child should be re-
ferred to the court as in need of protection or services is referred to an intake worker who must
conduct an intake inquiry on behalf of the court to determine whether the available facts estab-
lish prima facie jurisdiction (i.e., sufficient evidence to give the court jurisdiction) and to
determine the best interests of the unborn child and of the public with regard to any action to be
taken. :

Also as part of the intake inquiry, the intake worker may conduct multidisciplinary
screens and intake conferences. In counties that have an alcohol or other drug abuse (AODA)
program under s. 48.547, Stats., a multidisciplinary screen must be conducted for any expectant
mother 12 years old or older who has not refused to participate. Such a screen must also be
conducted for any child expectant mother who consents to it if requested by her parents.

It should be noted that current law provides that no child or other person may be
compelled to appear at any conference, participate in any multidisciplinary screen, produce any
papers or visit any place by an intake worker.

Consistent with current law, if the intake worker determines as a resuit of the intake
inquiry that the unborn child should be referred to the court, the intake worker must request that
the district attorney (DA) or corporation counsel file a petition.

11, Informal Disposition

Consistent with current law, the intake worker may enter into a written agreement with
all parties which imposes an informal disposition if the intake worker has determined that neither
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the interests of the unborn child nor of the public require filing a UCHIPS petition. Informal
disposition is available only if: (a) the facts persuade the intake worker that the jurisdiction of
the court, if sought, would exist; (b) upon consent of the child expectant mother, her parent,
guardian and legal custodian and the unborn child, through the unbom child’s GAL; or (c) upon
consent of the adult expectant mother and the unborn child, through the unborn child’s GAL.

Informal disposition may provide for any one or more of the following:

a. That the child expectant mother appear with a parent, guardian or legal custodian for
counseling and advice or that the adult expectant mother appear for counseling and advice.

b. That the expectant mother abide by such obligations as will tend to ensure the
protection or care of the unborn child and the rehabilitation of the expectant mother.

c. That the expectant mother submit to an AODA assessment that conforms to the
criteria specified under s. 48.547 (4), Stats., and that is conducted by an approved treatment
facility for an examination of the use of alcohol beverages, controlled substances or controlled
substance analogs by the expectant mother and any medical, personal, family or social effects
caused by its use, if a multidisciplinary screen shows that the expectant mother is at risk of
having needs and problems related to the use of alcohol beverages, controlled substances or
controlled substance analogs and its medical, personal, family or social effects.

d. That the expectant mother participate in an AODA outpatient treatment program or
an education program relating to the abuse of alcohol beverages, controlled substances or con-
trolled substance analogs, if an AODA assessment conducted under item c., above, recommends
outpatient treatment or education.

If the informal disposition provides for AODA outpatient treatment, the child expectant
mother and her parent, guardian or legal custodian, or the adult expectant mother, must execute
an informed consent that indicates that they are, or that she is, voluntarily and knowingly
entering into an informal disposition agreement for the provision of AODA outpatient treatment.

Current law provides that an informal disposition may not include any form of residential
placement and may not exceed six months, unless extended. As provided under current law, an
informal disposition may be extended for up to an additional six months. An extension may be
granted only once for any informal disposition. The Substitute Amendment also provides that an
extension relating to an unborn child who is alleged to be in need of protection or services may
be granted after the child is born.

Consistent with current law, an informal disposition must be terminated or may be altered
upon the request of the child expectant mother, her parent, guardian or legal custodian or the
unborn child by the unborn child’s GAL, or upon request of the adult expectant mother or the
unborn child by the unborn child’s GAL. If the obligations imposed under the informal disposi-
tion are met, no petition may be filed on the charges that brought about the informal disposition
nor may the charges be the sole basis for a UCHIPS petition.
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12, Petitions

Under current law, a petition initiating proceedings under the Children’s Code must be
signed by a person who has knowledge of the facts alleged or is informed of them and believes
them to be true. The Substitute Amendment provides that the DA or corporation counsel may
file a UCHIPS petition. In addition, the counsel or GAL for an expectant mother or the GAL for
an unborn child may file a UCHIPS petition. ’

Under the Substitute Amendment, a UCHIPS petition is entitled “In the interest of (J.
Doe), an unborn child, and (expectant mother’s name), the unborn child’s expectant mother” and
must set forth with specificity:

a. The estimated gestational age of the unborn child and a statement that the unborn
child is at that stage of fetal development when there is a reasonable likelihood of sustained
survival outside the womb, with or without artificial support.

b. The name, birth date and address of the expectant mother.

c.” The names and addresses of the parent, guardian, legal custodian or spouse, if any,
of the expectant mother, if the expectant mother is a child; the name and address of the spouse,
if any, of the expectant mother, if the expectant mother is an adult; or, if no such person can be
identified, the name and address of the nearest relative of the expectant mother.

d. Whether the expectant mother is in custody and, if so, the place where the expectant
mother is being held and the time when the expectant mother was taken into custody unless there
is reasonable cause to believe that disclosure of that information would result in imminent
danger to the unborn child, expectant mother or physical custodian.

e. Whether the unborn child, when born, may be subject to the Federal Indian Child
Welfare Act, 25 U.S.C. ss. 1911 to 1963.

£ Reliable and credible information which forms the basis of the allegations necessary
to invoke the jurisdiction of the court and to provide reasonable notice of the conduct or
circumstances to be considered by the court, together with a statement that the unborn child is in
need of protection or care and that the expectant mother is in need of supervision, services, care
or rehabilitation.

If any of the facts required under items a. through e., above, are not known or cannot be
ascertained by the petitioner, the petition must so state. If the information required under item f.,
above, is not stated, the petition must be dismissed or amended.

13. Discovery

Under the Substitute Amendment, all records relating to an unborn child and the unborn
child’s expectant mother, which are relevant to the subject matter of a Children’s Code proceed-
ing are open to inspection by a GAL or counsel for any party, upon demand and upon
presentation of releases when necessary, at least 48 hours before the proceeding. However, the
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court may instruct counsel not to disclose specified items in the materials to the expectant
mother if the court reasonably believes that the disclosure would be harmful to the interests of
the unborn child.

14. Procedures at Hearings

Under the Substitute Amendment, as provided for other hearings under the Children’s
Code, the general public is excluded from hearings for UCHIPS proceedings unless a public
fact-finding hearing is demanded by an expectant mother through her counsel or by an unborn
child through the unborn child’s GAL. However, the court must refuse to grant the public
hearing if the expectant mother or unborn child through the unborn child’s GAL objects.

If a public hearing is not held, generally only the parties and their counsel or GAL, if
any, a child expectant parent’s foster parent, treatment foster parent or other physical custodian
who is a relative, witnesses and other persons requested by a party and approved by the court
may be present. Also, if a public hearing is not held, any person who divulges any information
which would identify the expectant mother may be held in contempt of court.

15. Plea Hearin

The plea hearing, at which the court determines whether any party wishes to contest an
allegation that an unborn child is in need of protection or services must take place within 30 days
after the filing of the UCHIPS petition. At the hearing, the nonpetitioning parties and the child
expectant mother, if she is 12 years old or older or is otherwise competent to do so, or the adult
expectant mother must state whether they desire to contest the petition.

If the petition is not contested, the court must set a date for the dispositional hearing
which is no more than 30 days after the plea hearing. If the petition is contested, the court must
set a date for the fact-finding hearing which is no more than 30 days after the plea hearing.

16. Hearing Upon the Involuntary Removal of an Expectant Mother

Consistent with current law, if a child expectant mother is removed from the physical
custody of her parent or guardian or without the consent of her parent or guardian or if an adult
expectant mother is taken into custody without her consent, the court must schedule a plea
hearing and a fact-finding hearing within 30 days after a request from the parent or guardian
from whom custody was removed or from the adult expectant mother who was taken into
custody. In such a case, the plea and fact-finding hearings may be combined.

17. Fact-Finding Hearing

The fact-finding hearing on a UCHIPS petition is to the court or to a six-person jury. At
the conclusion of the hearing, the court or jury makes a determination of the facts, except the
court must make the determination relating to whether the unborn child is in need of protection
or services which can be ordered by the court. If the court finds that the unborn child is not
within the jurisdiction of the court or that the unborn child is not in need of protection or
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services which can be ordered by the court or if the court or jury finds that the facts alleged in
the petition have not been proved, the court must dismiss the petition.

At the close of the fact-finding hearing, the court must set a date for the dispositional
hearing which is no more than 30 days after the fact-finding hearing.

18. C Decrees

Consistent with current law, at any time after filing a UCHIPS petition and before entry
of judgment, the judge or juvenile court commissioner may suspend the proceedings and place
the expectant mother under supervision 1n her home or present placement. The court may
establish terms and conditions applicable to the child expectant mother and her parent, guardian
or legal custodian or to the adult expectant mother. This order is called a “consent decree” and
must be agreed to by the child expectant mother, her parent, guardian or legal custodian, the
unborn child by the unborn child’s GAL and the person filing the UCHIPS petition; or by the
adult expectant mother, the unborn child by the unborn child’s GAL and the person filing the
UCHIPS petition.

Consistent with current law, a consent decree may remain in effect up to six months
unless the expectant mother is discharged sooner by the judge or juvenile court commissioner.
However, upon the motion of the court or the application of the expectant mother, unborn child
by the unborn child’s GAL, intake worker or any agency supervising the expectant mother, the
court may extend the decree for up to an additional six months in the absence of objection to
extension by the parties to the initial consent decree. If the expectant mother or unborn child by
the unborn child’s GAL objects to the extension, the judge must schedule a hearing and make a
determination on the issue of extension. In addition, an extension of a consent decree relating to
an unborn child who is alleged to be in need of protection or services may be granted after the

child is born.

If, prior to discharge by the court or expiration of the consent decree, the court finds that
the expectant mother has failed to fulfill the express terms and conditions of the consent decree
or that the expectant mother objects to the continuation of the consent decree, the hearing under
which the expectant mother was placed under supervision may be continued to conclusion as if
the consent decree had never been entered.

19. Court Re

Before the disposition of an unborn child adjudged to be in need of protection or ser-
vices, the court must designate an agency (i.e., the Department of Health and Family Services
(DHFS), a county department of human or social services or a licensed child welfare agency) to
submit a report which contains all of the following:

a. The social history of the expectant mother.
b. A recommended plan of rehabilitation or treatment and care for the expectant mother

which is based on the investigation conducted by the agency and any report resulting from an
examination or assessment under s. 48.295, Stats., which employs the least restrictive means
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available to accomplish the objectives of the plan and, in cases of unborn child abuse, which also
includes an assessment of the risks to the unborn child’s physical safety and physical health and
a description of a plan for controlling the risks.

c. A description of the specific services or continuum of services which the agency is
recommending that the court order for the expectant mother, the persons or agencies that would
be primarily responsible for providing those services and the identity of the person or agency
that would provide case management or coordination of services, if any.

d. A statement of the objectives of the plan, including any behavior changes desired of
the expectant mother and the academic, social and vocational skills needed by the expectant
mother.

e. A plan for provision of education services to a child expectant mother.

f. If the agency is recommending that the court order the expectant mother to partici-
pate in mental health treatment, anger management, individual or family counseling or parent or
prenatal development training and education, a statement as to the availability of those services
and to the availability of funding for those services.

20. Disposition

As provided under current law, the court must conduct a hearing to determine the dis-
position of a case in which an unborn child is adjudged to be in need of protection or services.

a. Child Expectant Mothers

If the judge finds that the unborn child of a child expectant mother is in need of protec-
tion or services, the judge must enter an order deciding one or more of the following

dispositions:
(1) Counsel the child expectant mother or her parent, guardian or legal custodian.

(2) Place the child expectant mother under supervision of an agency, the DHFS, or a
suitable adult, including a friend of the child expectant mother, under conditions prescribed by
the judge including reasonable rules for her conduct, designed for her physical, mental and
moral well-being and behavior and for the physical well-being of the unborn child.

(3) Place the child expectant mother in her home under the supervision of an agency or
the DHFS and order the agency or the DHFS to provide specified services to the child expectant
mother and her family, which may include individual, family or group counseling; homemaker
or pareni aide services; respite care; housing assistance; day care; parent skiils training; or
prenatal development training or education.

(4) Designate one of the following as the placement for the child expectant mother:

(a) The home of a relative.
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(b) A home which need not be licensed as a foster home if the placement is for
less than 30 days.

(c) A licensed foster home, treatment foster home or group home.
(d) A licensed residential treatment center.

(5) Order the child expectant mother’s parent to provide special treatment or care.
Under the Substitute Amendment, “special treatment or care” includes professional services
which need to be provided to the expectant mother to protect the physical health of the unborn
child and of the child when born from the harmful effects resulting from the mother’s habitual
lack of self-control in the use of alcohol, controlled substances or controlled substance analogs,
exhibited to a severe degree. The term includes medical, psychological or psychiatric treatment,
AODA treatment or other services which the court finds to be necessary and appropriate.

(6) Order that the child expectant mother, on attaining 17 years of age, be allowed to
live independently, either alone or with friends, under such supervision as the judge deems
appropriate.

(7) Order the child expectant mother to attend an educational program.

(8) Order the child expectant mother to enter an outpatient AODA treatment program
or participate in an AODA education program.

(9) If the judge finds that the child expectant mother is in need of inpatient treatment
for her habitual lack of self-control in the use of alcohol, controlled substances or controlled
substance analogs, exhibited to a severe degree, that inpatient treatment is appropriate for the
child expectant mother’s needs and that inpatient treatment is the least-restrictive treatment
consistent with the child expectant mother’s needs, order the child expectant mother to enter an
inpatient AODA treatment program at an inpatient facility.

In addition, the Substitute Amendment provides that, if it appears that an unborn child in
need of protection or services may be born during the period of the dispositional order, the judge
may order that the child, when born, be provided with any services or care that may be ordered
for a child in need of protection or services under the Children’s Code.

b. Adult Expectant Mothers

The Substitute Amendment provides that if the judge finds that an unborn child of an
adult expectant mother is in need of protection or services, the judge must enter an order
deciding one or more of the following dispositions:

(1) Counsel the adult expectant mother.

(2) Place the adult expectant mother under supervision of the county department, the
DHFS or a suitable adult, including an adult relative or friend of the adult expectant mother,
under conditions prescribed by the judge which may include reasonable rules for the adult
expectant mother’s conduct, designed for the physical well-being of the unborn child. Such an
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order may also include an order to participate in mental health treatment, anger management,
individual or family counseling or prenatal development training or education and to make a
reasonable contribution, based on ability to pay, for the cost of those services.

(3) Designate one of the following as the placement for the adult expectant mother:
(a) The home of an adult relative or friend.

(b) A CBRF.
(4) Order the adult expectant mother to obtain the special treatment or care.

(5) Order the adult expectant mother to enter an outpatient AODA treatment program
or participate in an AODA education program.

(6) If the judge finds that the adult expectant mother is in need of inpatient treatment
for her habitual lack of self-control in the use of alcohol, controlled substances or controlled
substance analogs, exhibited to a severe degree, that inpatient treatment is appropriate for the
adult expectant mother’s needs and that inpatient treatment is the least-restrictive treatment
consistent with the adult expectant mother’s needs, order the adult expectant mother to enter an
inpatient AODA treatment program at an inpatient facility.

(7) If it appears that the unborn child may be born during the period of the dispositional
order, order that the child, when born, be provided with any services or care that may be ordered
for a child in need of protection or services under the Children’s Code.

21. Effect of Judgment and Disposition on Future Proceedin

Consistent with current law, the disposition of an unborn child and any record of evi-
dence given in a hearing in court is not admissible as evidence against the expectant mother of
the unborn child in any case or proceeding in any other court except as follows:

a. In sentencing proceedings after the expectant mother has been convicted of a felony
or misdemeanor only for the purpose of a presentence study and report.

b. In a proceeding in any juvenile court.
c. In a family court which is considering the custody of children.

As provided under current law, the above provision does not preclude the court from
disclosing information to qualified persons if the court considers the disclosure to be in the best
interests of the unborn child or of the administration of justice.

22. Dispositional Orders

Consistent with current law, in any order imposing a disposition for an unborn child
adjudged to be in need of protection or services, the judge must decide on a placement and
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treatment finding based on evidence submitted to the judge. The disposition must employ those
means necessary to maintain and protect the well-being of the unborn child which are the least
restrictive of the rights of the child expectant mother and her parent or of the rights of the adult
expectant mother, and which assure the care, treatment or rehabilitation of the child expectant
mother, the unborn child and her family or of the adult expectant mother and the unborn child,
consistent with the protection of the public. When appropriate, and in cases of unborn child
abuse, when it is consistent with the unborn child’s best interest in terms of physical safety and
physical health, the family unit must be preserved and there must be a policy of placing the
expectant mother outside of her home only when there is no less drastic alternative.

Under current law, dispositional orders generally remain in effect for one year. The
Substitute Amendment provides that a UCHIPS order made before the unborn child is born may
be effective for a time up to one year after its entry unless the judge specifies a shorter period of
time.

A child expectant mother, her parent, guardian or legal custodian, an adult expectant
mother, an unborn child by the unborn child’s GAL, any person or agency bound by a disposi-
tional order or the DA or corporation counsel may request or the court may propose a revision to
the order that does not involve a change in placement or an extension of the order. The
Substitute Amendment specifies that an order entered before the child who is the subject of the
order was born may also be extended.

Consistent with current law, in addition to any dispositional order entered for the expec-
tant mother or the unborn child, the court may enter an order applicable to a child expectant
mother’s parent, guardian or legal custodian, to a family member of an adult expectant mother or
to another adult. Specifically, if in the hearing of a case of an unborn child alleged to be in need
of protection or services it appears that any person 17 years old or older has been guilty of
contributing to, encouraging or tending to cause by any act or omission, the condition of the
unborn child and expectant mother resulting in the UCHIPS allegation, the judge may make
orders with respect to the conduct of such person in his or her relationship to the unborn child
and expectant mother. An act or failure to act may also be determined to contribute to the
condition of the unborn child and expectant mother, even if the unborn child is not adjudicated
to be in need of protection or services, if the natural and probable consequences of that act or
failure to act would cause the unborn child to be found in need of protection or services.

23. Duty of Court to War TPR

Under the Substitute Amendment, whenever the court orders an expectant mother to be
placed outside of her home because the expectant mother’s unborn child has been found to be in
need of protection or services, the court must orally inform the expectant mother of any grounds
for TPR which may be applicable and of the conditions necessary for the expectant mother to be
returned to her home.

Under the Substitute Amendment, the applicable ground for involuntary TPR following a
UCHIPS proceeding requires that all of the following criteria have been met:
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a. The child has been adjudged to be an unborn child in need of protection or services
and has been placed, or continued in a placement, outside of his or her home pursuant to a court
order under the Children’s Code.

b. The agency responsible for the care of the child and the family, or of the unborn
child and the expectant mother, has made a diligent effort to provide the services ordered by the
court. “Diligent effort” includes an earnest and conscientious effort to take good faith steps to
provide the services ordered by the court which takes into consideration the characteristics of the
expectant mother, the level of cooperation of the expectant mother and other relevant circum-

stances of the case.

c. That the child has been outside the home for a cumulative total period of six months
or longer pursuant to a court order under the Children’s Code, including time spent outside the
home as an unborn child, and that the parent has failed to demonstrate substantial progress
toward meeting the conditions established for the return of the child to the home and there is a
substantial likelihood that the parent will not meet these conditions within the 12-month period
following the fact-finding hearing.

24. Qfontzdenﬁaligu of Records
a. Law Enforcement Records

The Substitute Amendment provides that law enforcement officers’ records of expectant
mothers of unborn children must be kept separate from records of adults or other adults. Law
enforcement officers’ records of the expectant mothers of unborn children are not open to
inspection and their contents may not be disclosed except under certain exceptions, described
below, and as permitted in discovery. As provided under current law, this provision does not
apply to the representatives of newspapers or other reporters of news who wish to obtain
information for the purpose of reporting news without revealing the identity of the expectant
mother involved. In addition, there are the following exceptions to the general rule of confiden-
tiality:

(1) If requested by an expectant mother of an unborn child who is the subject of a law
enforcement officer’s report, if 14 years old or older, or if requested by an unborn child through
the unborn child’s GAL, a law enforcement agency may, subject to official agency policy,
provide to the expectant mother or unborn child by the unborn child’s GAL a copy of that report.

(2) Upon the written permission of an expectant mother of an unborn child who is the
subject of a law enforcement officer’s report, if 14 years old or older, or of her parent, guardian
or legal custodian, if under age 14, and of the unborn child by the unborn child’s GAL, a law
enforcement agency may, subject to official agency policy, make available to the person named
in the permission any reports specifically identified by the expectant mother, or parent, guardian
or legal custodian, and unborn child by the unborn child’s GAL in the written permission.
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b. Court Record,

As provided under current law, juvenile court records must be entered in books or
deposited in files kept for that purpose only. They may not be open to inspection or their
contents disclosed except by order of the court and under specified exceptions. Under the
Substitute Amendment, the following exceptions are created:

(1) Upon request of an expectant mother of an unborn child who is the subject of a
record of the juvenile court, if 14 years old or older, or upon request of an unborn child by the
unborn child’s GAL, the court must open for inspection by the expectant mother or by the
unborn child by the unborn child’s GAL, the records of the court relating to that expectant
mother, unless the court finds, after due notice and hearing, that inspection of those records by
the expectant mother or by the unborn child by the unborn child’s GAL would result in immi-

nent danger to anyone.

(2) Upon the written permission of an expectant mother of an unborn child who is the
subject of a juvenile court record, if 14 years old or older, or of her parent, guardian or legal
custodian, if under 14 years of age, and of the unborn child by the unborn child’s GAL, the court
must open for inspection by the person named in the permission any records specifically identi-
fied by the expectant mother, parent, guardian or legal custodian, and unborn child by the
unborn child’s GAL in the written permission, unless the court finds, after due notice and
hearing, that inspection of those records by the person named in the permission would result in
imminent danger to anyone.

As provided under current law, any person who is denied access to a juvenile court
record under either of the above exceptions, may petition the court to order the disclosure.

c._Agency Records

Under current law, subject to specified exceptions, no agency (i.e., the DHFS, a county
department of social or human services or a licensed child welfare agency) may make available
for inspection or disclose the contents of any record kept or information received about an
individual in its care or legal custody. The Substitute Amendment creates the following excep-
tions to this general rule of confidentiality:

(1) Upon the request of an expectant mother of an unborn child who is the subject of
the record, if 14 years old or older, or upon the request of an unborn child by the unborn child’s
GAL, the agency may make available for inspection or disclose the contents of the record to the
expectant mother or the unborn child by the unborn child’s GAL, unless the agency determines
that inspection of those records by the expectant mother or unborn child by the unborn child’s
GAL would result in imminent danger to anyone.

(2) Upon the written permission of an expectant mother of an unborn child who is the
subject of the record, if 14 years old or older, and of her parent, guardian or legal custodian, if
under 14 years of age, and of the unborn child by the unborn child’s GAL, the agency may make
available for inspection or disclose the contents of a record to the person named in the permis-
sion if the expectant mother, parent, guardian or legal custodian, and unborn child by the unborn
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child’s GAL specifically identify the record in the written permission, unless the agency deter-
mines that inspection of those records by the person named in the permission would result in
imminent danger to anyone.

25. Mandatory Reporting of Unborn Child Abuse
a. “Mandatory Reporters”

The Substitute Amendment requires persons required under current law to report sus-
pected child abuse or neglect also to report suspected unborn child abuse. “Unborn child abuse”
is defined as serious physical harm inflicted on the unborn child, and the risk of serious physical
harm to the child when born, caused by the habitual lack of self-control of the expectant mother
of the unborn child in the use of alcohol beverages, controlled substances or controlled substance
analogs, exhibited to a severe degree:

Under the Substitute Amendment, the following persons are required to report unborn
child abuse if they have reason to believe that an unborn child of an expectant mother they have
seen in the course of professional duties has been abused or is at substantial risk of abuse: (1)
physicians; (2) coroners; (3) medical examiners; (4) nurses; (5) dentists; (6) chiropractors; (7)
optometrists; (8) acupuncturists; (9) other medical or mental health professionals; (10) social
workers; (11) marriage and family therapists; (12) professional counselors; (13) public assistance
workers, including financial and employment planners (i.e., caseworkers employed by a Wiscon-
sin Works (W-2) agency who provide financial or employment counseling services to a W-2
participant); (14) school teachers, administrators or counselors; (15) family court mediators; (16)
child care workers in day care centers or child caring institutions (CCls); (17) AODA counsel-
ors; (18) members of the treatment staff employed by or working under contract with a county
department of human services, community programs or developmental disabilities services; (19)
physical therapists; (20) occupational therapists; (21) dieticians; (22) speech-language patholo-
gists; (23) audiologists; (24) emergency medical technicians; or (25) police or law enforcement
officers. -

Any other person, including an attorney, having reason to suspect that an unborn child
has been abused or reason to believe that an unborn child is at substantial risk of abuse may
make a report.

Under current law, whoever intentionally violates the requirement to report abuse may be
fined not more than $1,000 or imprisoned for not more than six months, or both.

b. Reports and Investigation of Unborn Child Abuse

Consistent with current law, a person who is required to report suspected unborn child
abuse must immediately inform, by telephone or personally, the county department or sheriff or
city, village or town police department of the facts and circumstances contributing to a suspicion
of unborn child abuse or reason to believe that an unborn child is at substantial risk of abuse.

Any person reporting suspected unborn child abuse may request an immediate investiga-
tion by the sheriff or police department if the person has reason to suspect that an unborn child’s
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health or safety is in immediate danger. Upon receiving such a request, the sheriff or police
department must immediately investigate to determine if there is reason to believe that the
unborn child’s health or safety is in immediate danger and take any necessary action to protect

the unborn child.

The investigating officer must take the expectant mother into custody and deliver her to
the intake worker if the expectant mother meets the criteria under the Children’s Code for being

taken into custody.

Within 24 hours after receiving a report of suspected unborn child abuse, the county
department or licensed child welfare agency under contract with the county department must, in
accordance with its powers to investigate under s. 48.57 (1) (a), Stats;, initiate a diligent inves-
tigation to determine if the unborn child is in need of protection or services. The investigation
must be conducted in accordance with standards established by the DHFS for conducting unborn
child abuse investigations.

If the person making the investigation determines that it is consistent with the unborn
child’s best interest in terms of physical safety and physical health to take the expectant mother
into custody for the immediate protection of the unborn child, he or she must take the expectant
mother into custody and deliver her to the intake worker.

If the county department determines that an expectant mother is in need of services, the
county department must offer to provide appropriate services or to make arrangements for the
provision of services. If the expectant mother refuses to accept the services, the county depart-
ment may request that a petition be filed alleging that the unborn child is in need of protection or
services.

Ce Traini’ng Relating to Unborn Child Abuse

Current law requires the DHFS and county departments, to the extent feasible, to conduct
continuing education and training programs for staff of the DHFS, county departments and tribal
social services departments; persons and officials required to report; the general public; and
others, as appropriate. The programs must be designed to encourage reporting of child abuse
and neglect, to encourage self-reporting and voluntary acceptance of services and to improve
communication, cooperation and coordination in the identification, prevention and treatment of
child abuse and neglect. The DHFS and county departments must also develop public informa-
tion programs about child abuse and neglect.

Under current law, the DHFS must also, to the extent feasible, ensure that there are
available in the state administrative procedures, personnel trained in child abuse and neglect,
multidisciplinary programs and operational procedures and capabilities to deal effectively with
child abuse and neglect cases.

Finally, under current law, each county department or licensed child welfare agency
under contract with a county department staff member and supervisor whose responsibilities
include investigation or treatment of child abuse and neglect must successfully complete training



